Planning Committee

Request for a variation of the S106 Agreement relating to the
proposed development at Bankside, Banbury — Application
05/01337/0UT

13 September 2012
Report of Head of Public Protection and Major Developments

PURPOSE OF REPORT

To enable Members to consider a request to vary the S106 Agreement in relation to
the development at Longford Park (Bankside), Banbury and determine whether or not
to accept the variation of the Agreement.

This report is public

Recommendations

The Planning Committee is recommended:

(1) To agree to vary the s106 agreement in accordance with Option 2 set out
below.

Appraisal

1. On 30 September 2009 outline planning approval was granted for residential
development with associated facilities including primary school, playing
fields, local shops and community facilities and 2200sq metres of
employment provision (Use class B1 Business). Approval was granted
subject to a number of conditions and a legal agreement between the
applicants (and other related parties) and the District and County Councils.

2. The Agreement provides for the provision of infrastructure and facilities
necessary to serve the development proposed. The Heads of Terms include
(amongst other things), 30% of the units to be affordable; substantial
financial contributions towards transport, education, libraries, museum
resources; public art, the provision of a community building; a community
park, a site for an Ecumenical place of worship, a healthcare site, and
highway improvements. The agreement was secured and dated the same
date as the application decision notice.

3. A request has been made by the applicants to vary the agreement not in
terms of the provisions (the requirements for infrastructure and contributions
remain as set out in the principal agreement) but with regard to the
affordable housing mix (Schedule 2) and associated clauses. This has arisen




because of the potential difficulty in securing funding for the affordable
elements of the scheme and changes to the preferred mixes likely to be
required by Registered Providers (previously Registered Social Landlords
(RSLs)).

4. The signed legal agreement sets out the following proportions of affordable
units in relation to their sizes;
e 15% of the affordable housing is to be one bedroom flats
20% of the affordable housing is to be two bedroom flats
35% of the affordable housing is to be two bedroom houses
20% of the affordable housing is to be three bedroom houses
5% of the affordable housing is to be four bedroom houses
5% of the affordable housing is to be two bedroom bungalows

5. The mix of sizes/houses relative to tenure is currently set out as follows;

Type Social Rent Int. Rent Shared Ownership
1 bed flat 88% - 12%

2 bed flat 50% 9% 41%

2 bed house 66% 12% 22%

3 bed house 69% 9% 22%

4 bed house 100%

2 bed bungalow 100%

6. The following amendments are proposed;
e 9% of the affordable housing is to be one bedroom flats

e 13% of the affordable housing is to be two bedroom flats
e 38% of the affordable housing is to be two bedroom houses
e 28% of the affordable housing is to be three bedroom houses
e 8% of the affordable housing is to be four bedroom houses
o 2% of the affordable housing is to be two bedroom bungalows
¢ 1% of the affordable housing is to be three bedroom bungalows
Type Affordable Rent Shared Ownership
1 bed flat 100%
2 bed flat 59% 41%
2 bed house 63% 37%
3 bed house 65% 35%
4 bed house 100%
2 bed bungalow 85% 15%
3 bed bungalow 66% 34%

7. The Council’'s Housing Department have been involved in the negotiations
relating to the amended mix and are satisfied that the amendments are
appropriate.

8. Amending the housing mix as set out above results in a greater number of
larger houses, giving rise to a greater impact on services and in particular
the primary school. The County Council have therefore been party to the
proposed amendments and it seems that there is now an agreement
between the principle parties that the proposed amendments result in the
need for an increased payment to the County Council.

9. The County Council require an additional contribution of £367,539. This is to
be divided as follows;



10.

a) £301,355 for primary education

b) £42,651 for secondary education and special education needs
c) £18,225 for libraries, museum and waste management

d) £5,308 for elderly day care

These figures have been written into the draft amendment.

S106A of the Town & Country Planning Act 1990 (as amended) allows for
S106 Agreements to be modified by agreement between the authority by
whom they are enforceable and the persons against whom the obligation is
enforceable. S106B allows for applications to be made for modification and
allows for a right of appeal but such requests can not be made within 5 years
of a S106 agreement being entered into. The modification of the current
agreement can therefore only be done by agreement between the parties at
the present time.

11. If the Council do not agree to the variation it could result in delays to the
implementation of the development, and to the provision of affordable
housing and other development secured by the approval. Further delays in
the commencement of development could potentially affect the housing land
supply position, leaving the Council in a weaker position.

Conclusion

The proposed changes to the S106 agreement do not affect the overall level of
affordable housing, and in fact result in an increase in County Council contributions.
It is considered that the proposal to vary the S106 agreement is acceptable and is
therefore recommended for approval for the reasons discussed above.

The following options have been identified. The approach in the recommendations
(Option Two) is considered to be the best way forward

Option One

Option Two

Option Three

Implications

Refuse the modification of the S106 which is likely to
delay the start of development and retaining the existing
housing mix may dissuade some house builders from
developing the site.

Approve the modification of the S106 Agreement to
enable further progress towards the commencement of
the development and delegate to officer the final approval
of the precise wording of the amendments.

Seek to negotiate different modifications to the S106
Agreement to enable development to commence.

Financial:

There will be no reduction in contributions secured
towards mitigating the impact of the development.

Comments checked by Karen Muir Technical & Project
Accountant 01295 221559



Legal: Formal modification of the S106 Agreement will be
necessary to give effect to the variations proposed. The
legal costs of the modification will be met by the
developer.

Risk Management: There are no likely risks arising from this modification.

Comments checked by Nigel Bell Planning and Litigation
Team Leader 01295 221687

Wards Affected

Banbury Calthorpe and Bodicote
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